HOUSE BILL REPORT
E2SHB 1688

AsPassed Legidature

Title: An act relating to protecting consumers from charges for out-of-network health care
services, by aligning state law and the federal no surprises act and addressing coverage of
treatment for emergency conditions.

Brief Description: Protecting consumers from charges for out-of-network health care services,
by aligning state law and the federal no surprises act and addressing coverage of treatment
for emergency conditions.

Sponsors: House Committee on Appropriations (originally sponsored by Representatives Cody,
Schmick, Leavitt, Ryu, Graham, Taylor, Berry, Paul, Wicks, Springer, Sells, Bateman,
Valdez, Davis, Edlick, Goodman, Klicker, Macri, Ramos, Simmons, Wylie, Callan,
Sullivan, Chopp, Slatter, Tharinger, Thai, Pollet, Riccelli, Ormsby, Caldier, Kloba and
Frame; by request of Insurance Commissioner).

Brief History:
Committee Activity:
Health Care & Wellness: 1/12/22, 1/26/22 [DPS];
Appropriations. 2/3/22, 2/4/22 [DP2S(w/o sub HCW)].
Floor Activity:
Passed House: 2/11/22, 67-30.
Senate Amended.
Passed Senate: 3/3/22, 49-0.
House Concurred.
Passed House: 3/7/22, 88-10.
Passed Legislature.

Brief Summary of Engrossed Second Substitute Bill

» Expands the services covered by the balance billing prohibitions to
include post-stabilization services and air ambulance servicesin
alignment with federal law.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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» Expands the definition of emergency services to include post-
stabilization services and emergency services provided by behavioral
health emergency services providers.

* Modifiesthe dispute resolution process for carriers, health care
providers, and facilities for bills covered by the balance billing
prohibitions.

* Requires the Insurance Commissioner to submit areport and any
recommendations on how balance billing for ground ambulance services
can be prevented and if ground ambulance services should be subject to
the balance billing prohibitions.

HOUSE COMMITTEE ON HEALTH CARE & WELLNESS

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 14 members. Representatives Cody, Chair; Bateman, Vice Chair; Schmick,
Ranking Minority Member; Bronoske, Davis, Harris, Macri, Maycumber, Riccelli, Rude,
Simmons, Stonier, Tharinger and Y barra.

Minority Report: Do not pass. Signed by 1 member: Representative Caldier, Assistant
Ranking Minority Member.

Staff: Kim Weidenaar (786-7120).

HOUSE COMMITTEE ON APPROPRIATIONS

Majority Report: The second substitute bill be substituted therefor and the second
substitute bill do pass and do not pass the substitute bill by Committee on Health Care &
Wellness. Signed by 21 members. Representatives Ormsby, Chair; Bergquist, Vice Chair;
Gregerson, Vice Chair; Macri, Vice Chair; Chopp, Cody, Dolan, Fitzgibbon, Frame,
Hansen, Hoff, Johnson, J., Lekanoff, Pollet, Ryu, Schmick, Senn, Springer, Stonier,
Sullivan and Tharinger.

Minority Report: Do not pass. Signed by 5 members: Representatives Stokesbary,
Ranking Minority Member; Chambers, Assistant Ranking Minority Member; Corry,
Assistant Ranking Minority Member; Boehnke and Dye.

Minority Report: Without recommendation. Signed by 7 members. Representatives
MacEwen, Assistant Ranking Minority Member; Caldier, Chandler, Harris, Jacobsen, Rude
and Steele.

Staff: Meghan Morris (786-7119).
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Background:

Emergency Services under State L aw.

Under state law, a health carrier must cover emergency services (including services
provided at out-of-network facilities) up until the point of stabilization and without prior
authorization if alayperson acting reasonably would have believed that an emergency
medical condition existed. A carrier may only retract authorization or reduce payment for
coverage of previously authorized emergency servicesif the provider's material

mi srepresentation was made with the patient's knowledge and consent. Coverage of
emergency services may be subject to applicable in-network copayments, coinsurance, and
deductibles.

If acarrier requires pre-authorization for post-evaluation or post-stabilization services, the
carrier must provide access to an authorized representative at all times to facilitate review.
For these services to be covered, the provider or facility must make a documented good
faith effort to contact the carrier within 30 minutes of stabilization.

"Emergency services' are defined as amedical screening examination within the capability
of ahospital emergency department, including ancillary services routinely available to the
emergency department to eval uate the emergency medical condition and further medical
examination and treatment, as required to stabilize the patient. "Emergency medical
condition” is defined as a medical, mental health, or substance use disorder condition
manifesting itself by acute symptoms of sufficient severity including severe pain or
emotional distress, such that a prudent layperson could reasonably expect the absence of
immediate medical, mental health, or substance use disorder treatment attention to result in
acondition: placing the health of the individual, or with respect to a pregnant woman, the
health of the woman or her unborn child, in serious jeopardy; serious impairment to bodily
functions; or serious dysfunction of any bodily organ or part.

Balance Billing Protection Act.

Prohibition on Balance Billing.

In 2019 the L egidature enacted the Balance Billing Protection Act, which prohibited
balance billing for emergency services and certain non-emergency services.

An out-of-network provider or facility is prohibited from balance billing an enrollee for:
e emergency services provided to an enrollee; or
* non-emergency health care services provided to an enrollee at an in-network hospital
or ambulatory surgical facility if the services. (1) involve surgical or ancillary
services; and (2) are provided by an out-of-network provider.

For these purposes a "balance bill" isabill sent to an enrollee by an out-of-network
provider or facility for health care services provided to the enrollee after the provider or
facility's billed amount is not fully reimbursed by the carrier, exclusive of permitted cost-
sharing. "Surgical or ancillary" services are defined as surgery, anesthesiology, pathology,
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radiology, laboratory, or hospitalist services.

The balance billing provisions apply to health carriers regulated under the insurance laws
and health plans offered to public employees and their dependents, but do not apply to
Medicaid. A self-funded group health plan may elect to participate in the prohibition on
balance billing.

Payments by the Enrollee.
If an enrollee receives health care services for which balance billing is prohibited:

* the enrollee satisfies the obligation if he or she pays the in-network cost-sharing
amount specified in the enrollee's group health plan contract, which must be
determined using the carrier's median in-network contracted rate for the same or
similar servicein asimilar geographic region;

 acarrier, out-of-network provider, or out-of-network facility, or agent, trustee, or
assignee must ensure the enrollee incurs no greater cost than the determined in-
network cost-sharing amount and may not balance bill or otherwise attempt to collect
from the enrollee more than the determined amount; and

* the carrier must treat any cost-sharing amounts paid in the same manner as cost-
sharing for in-network services. If the enrollee pays an amount in excess of the in-
network cost-sharing amount, the provider, facility, or carrier must refund the excess
within 30 business days.

A provider, hospital, or ambulatory surgical center may not require a patient to sign any
document that would attempt to waive or ater any of the provisions related to payment of a
balance hill.

Payments by Carriers.

The carrier must make payments for health care services covered by the balance billing
prohibition directly to the provider or facility. The amount paid to an out-of-network
provider for services covered by the balance billing prohibitions must be a commercialy
reasonable amount, based on payments for the same or similar services provided in asimilar
geographic area. Within 30 days of receipt of a claim from an out-of-network provider or
facility, the carrier must offer to pay the provider or facility acommercially reasonable

rate. If aprovider or facility disputes the carrier's payment, the provider or facility must
notify the carrier within 30 days of payment or payment notification from the carrier. If the
provider or facility disputes the carrier's offer, the carrier and provider or facility have 30
days from theinitial offer to negotiate in good faith. If the parties do not agree to a payment
amount within the 30 days and the parties choose to pursue further action to resolve the
dispute, it must be resolved through arbitration.

Arbitration.

To initiate arbitration, the carrier, provider, or facility must provide written notice to the
Insurance Commissioner (Commissioner) and the non-initiating party no later than 10 days
following the 30-day period of good faith negotiation. Within 30 days of receiving the
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notice, the non-initiating party must provide itsfinal offer. The parties may reach an
agreement on reimbursement before the arbitration proceeding.

Within seven days of receiving the notice from the initiating party, the Commissioner must
provide the parties with alist of approved arbitrators. If the parties do not agree on an
arbitrator from that list, the parties must notify the Commissioner who must provide the
parties with alist of five arbitrators and each party may veto two arbitrators. I1f more than
one arbitrator remains, the Commissioner must choose from the remaining arbitrators on the
list. This selection process must be completed within 20 days.

Each party must provide awritten submission in support of the party's position within 30
days of the arbitrator's selection. The initiating party's submission must include the
evidence and methodology for asserting that the amount proposed to be paid is or is not
commercially reasonable. A party that failsto make atimely submission without good
cause is considered in default and must pay the final offer amount submitted by the party
not in default.

Within 30 days of receipt of the parties' submissions, the arbitrator must issue a written
decision requiring payment of the final offer amount of one of the parties and notify the
parties and Commissioner of the decision. The arbitrator must consider: the evidence and
methodology submitted by the parties; and patient characteristics and the circumstances and
complexity of the case, including the time and place of service and whether the service was
delivered at alevel | or Il trauma center or arural facility. The arbitrator may consider
other information that a party believes relevant to the other factors, other factors the
arbitrator requests, and information provided by the parties relevant to an arbitrator's
request, including the All-Payer Claims Database (APCD) data set.

Arbitration fees, not including attorney's fees, must be equally divided among the parties.
Multiple claims may be addressed in asingle arbitration if the claims: (1) involve the same
parties; (2) involve claims with the same or related current procedural terminology codes
relevant to a particular procedure; and (3) occurred within two months of each other.

The Commissioner must prepare an annual report summarizing the dispute resolution
information provided by arbitrators to the Commissioner. The parties must execute a non-
disclosure agreement within 10 business days of a party notifying the Commissioner and the
non-initiating party of the intent to initiate arbitration. The arbitration provisions apply to
out-of-network payment disputes between carriers and health care providers.

Notification Requirements.

The Commissioner, in consultation with stakeholders, must devel op standard template
language for notifying consumers of the circumstances under which they may or may not be
balance billed. Health carriers, health providers, and health facilities must post the notice
on their website.
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A hospital or ambulatory surgical facility must post on its website alist of the carrier health
plan provider networks with which the facility is an in-network provider. A health care
provider's website must list the carrier health plan provider networks with which the
provider contracts. An in-network provider must submit accurate information to a carrier
regarding network status in atimely manner, consistent with the contract between the
carrier and the provider.

A carrier must update its website and provider directory within 30 days of an addition or
termination of afacility or provider. A carrier must provide an enrollee with:

* aclear description of the plan's out-of-network benefits;

* notice of rights regarding balance billing using the standard templ ate;

* notification regarding out-of-network financial responsibility;

* information on how to use the carrier's transparency tools,

* upon request, information on a provider's network status, and whether there are in-
network providers available to provide surgical or ancillary services at the specified
in-network facility; and

* upon request, an estimated range of out-of-pocket costs.

Enforcement and Rulemaking.

If the Commissioner has reason to believe any person or facility is violating provisions
relating to balance billing, the Commissioner may submit information to the Department of
Health (DOH) or the appropriate disciplining authority for action. If aprovider or facility
has engaged in a pattern of unresolved violations relating to balance billing, the DOH or
appropriate disciplining authority may levy afine or cost recovery upon the health care
provider or facility or take other action as permitted under the authority of the DOH or
disciplining authority. A pattern of violations of the balance billing provisions also
constitutes unprofessional conduct under the Uniform Disciplinary Act.

It isan unfair or deceptive practice for a health carrier to initiate arbitration with such
frequency asto indicate a general business practice. A health carrier violating the balance
billing provisionsis subject to fines and other remedies imposed by the Commissioner.
Violations of the provisions relating to balance billing subjects a provider or facility to a
fine of up to $1,000 per violation.

Network Adeguacy.

When determining the adequacy of a health carrier's provider network, the Commissioner
must consider whether the carrier's network includes a sufficient number of contracted
providers practicing at the same facilities with which the carrier has contracted for the
network to reasonably ensure enrollees have in-network access for covered benefits
delivered at the facilities.

Federal No Surprises Act.
In 2020 Congress passed the federal No Surprises Act (NSA), which establishes federal
protections against balance billing for emergency services and certain other services
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provided at in-network facilities beginning January 1, 2022. The NSA was passed as part of
the 2021 Consolidated Appropriations Act and amended the Public Health Service Act. The
NSA balance billing protections apply to:

* emergency services, including services provided in hospital emergency departments,
freestanding emergency departments, urgent care settings that are licensed to provide
emergency care, and air ambulance transportation;

* post-stabilization services provided in a hospital following an emergency visit; and

* non-emergency services provided at certain in-network facilities.

Enrollee cost sharing is limited to the amounts the enrollee would have paid if the services
were furnished by a participating provider and providers are prohibited from billing patients
more than the patient's applicable in-network cost-sharing amount for services covered by
the NSA.

The NSA provides some exceptions to the balance billing prohibitions if the enrollee
consents to receive the services from a nonparticipating provider under certain
circumstances if notice and written consent are provided. The waiver is not permitted for
the following services. emergency services, unforeseen urgent medical needs arising when
non-emergent care is provided; ancillary services, including anesthesiology, pathology,
radiology, and neonatology; services provided by assistant surgeons, hospitalists, and
intensivists; diagnostic services including radiology and lab services; and items and services
provided by an out-of-network provider if there is not another in-network provider who can
provide that service in that facility.

The NSA requires an independent dispute resolution (IDR) process to be established
through rule and creates a certification process for IDR entities.

Air Ambulance Regulation.

The DOH isresponsible for licensing emergency medical services agencies and services,
including air ambulance services. As of January 2019, there are three licensed air
ambulance services in Washington.

The Airline Deregulation Act of 1978 prohibits states from regulating the price, route, or
service of an air carrier, including air carriers that provide air ambulance services. The
Federal Aviation Administration Reauthorization Act of 2018 established an advisory
committee to review options to improve the disclosure of charges and fees for air medical
services, better inform consumers of insurance options for such services, and protect
consumers from balance billing.

All-Payer Claims Database Data Set.

The Office of the Commissioner must contract with the agency responsible for
administration of the APCD and the lead organization, who in collaboration with health
carriers, health care providers, hospitals, and ambulatory surgical facilities centers, must
establish a data set and business process to provide carriers, providers, facilities, and
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arbitrators to assist in determining commercially reasonable payment. The data used to
calculate the median in-network and out-of-network allowed amounts and the median billed
charge amounts by geographic area, for the same or similar service, must be drawn from
commercia health plan claims and must be composed of commercial health plans and
exclude Medicare and Medicaid claims. The data must be reviewed by an advisory
committee that includes representatives of health carriers, health care providers, hospitals,
and ambulatory surgical facilities for validation before use. The data set must be based
upon the most recently available full calendar year of claims data. The data set for each
subsequent year must be adjusted by applying the consumer price index-medical component
established by the United States Department of Labor to the previous year's data set.

Alternate Access Delivery Request.

A health carrier may propose an alternate access delivery system in several circumstances,
including when the carrier is unable to contract with sufficient providers or facilities to meet
network adequacy standards or when a provider or facility type becomes unavailable after
the health carrier's network is approved. An alternate access delivery system must provide
access to medically necessary care on areasonable basis without detriment to an enrollee's
health at no greater cost to the enrollee. The health carrier must show evidence of good
faith efforts to contract with providers or facilities before the Commissioner may approve
an alternate access delivery system.

Review by Independent Review Organization.

An enrollee in ahealth plan may seek review by a certified independent review organization
(IRO) if: (1) acarrier denies, modifies, reduces, or terminates coverage of, or payment for,
ahealth care service; and (2) the enrollee has exhausted the carrier's grievance process or
the carrier has exceeded timelines for grievances without good cause and without reaching a
decision. Reviewersfor the IRO make determinations regarding the medical necessity or
appropriateness of, and the application of plan provisionsto, health care services for an
enrollee. An IRO determination must be consistent with the plan unlessit is unreasonable
or inconsistent with evidence-based medical practice.

Summary of Engrossed Second Substitute Bill:

Emergency Services.
The definition of emergency services is expanded beyond medical screening, examination,
and treatment within a hospital to include:
» medical screening, examination, and treatment provided within the capabilities of a
behavioral health emergency services provider; and
* post-stabilization services in hospitals and behavioral health emergency services
providers, which are the covered services provided by staff or facilities of a hospital
or behavioral health emergency services provider after the enrolleeis stabilized as
part of outpatient observation or an inpatient or outpatient stay following screening
and stabilization services.
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A health carrier must cover emergency services (including post-stabilization services)
provided to a covered person if a prudent layperson acting reasonably would have believed
that an emergency medical condition existed. A health carrier must cover emergency
services provided at a non-participating behavioral health emergency services provider in
addition to a hospital emergency department and may not require prior authorization. A
health carrier must cover emergency services without limiting what constitutes an
emergency medical condition solely on the basis of diagnosis codes. Any determination of
whether the prudent layperson standard has been met must be based on all pertinent
documentation and be focused on the presenting symptoms and not solely on the final
diagnosis. Requirements that afacility make a documented good faith effort to notify the
covered person's health carrier within 30 minutes of stabilization and that the carrier make
an authorized representative available at all times are removed, though a carrier is permitted
to require notice within 48 hours of stabilization or by the end of the business day following
the day of stabilization, whichever is later, if an authorized representative is available seven
days aweek.

Definitions.

For these purposes, a" behavioral health emergency services provider" means emergency
services provided in the following settings: a crisis stabilization unit, an evaluation and
treatment facility, an agency certified to provide outpatient crisis services, atriage facility,
an agency certified to provide medically managed or monitored withdrawal management
services, and a mobile rapid response crisis team that is contracted with a behavioral health
administrative services organization (BHASO) to provide crisis response services in the
BHASO's area.

Balance Billing.
Balance Billing Prohibitions.
A non-participating provider or facility may not balance bill an enrollee for:
* emergency services provided to an enrollee;
* non-emergency health care services performed by a non-participating provider at
certain participating facilities; or
* ar ambulance services.

Behaviora health emergency services providers may not balance bill enrollees for
emergency services.

"Non-emergency health care services performed by non-participating providers at certain
participating facilities" are the covered items or services other than emergency services with
respect to avisit at a participating facility as provided in the No Surprises Act (NSA). For
these purposes, "visit" includes items and services furnished by a provider at the facility,
equipment and devices, telemedicine services, imaging services, laboratory services,
preoperative and postoperative services, and other items or services determined by the
Secretary of Health and Human Services (HHS) and a "participating health care facility” is
a hospital, hospital outpatient department, critical access hospital, ambulatory surgical
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center, or any other facility specified by the Secretary of HHS that has a direct or indirect
contractual relationship with aplan or carrier to provide items or services.

Payments by the Enrollee.

A health care provider, health care facility, or air ambulance service may not request or
require apatient at any time, for any procedure, service, or supply, to sign or otherwise
execute any document that would attempt to avoid, waive, or ater the provisions protecting
enrollees from balance hills. If an enrollee pays a non-participating provider, facility, or air
ambulance service more than the in-network cost-sharing amount determined under the
NSA and the implementing regulations, the provider must refund the excess amount within
30 days. The balance billing prohibitions and provisions protecting enrollees from balance
bills are applied to behavioral health emergency services providers for emergency services
provided to enrollees.

If an enrollee receives emergency services from a behavioral health emergency services
provider:

* the enrollee satisfies the obligation if he or she pays the in-network cost-sharing
amount specified in the enrollee's group health plan contract, which must be
determined using the median contracted rate as cal culated using the methodology
described in federal rulesimplementing the NSA,;

 acarrier, non-participating behavioral health emergency services provider, or agent,
trustee, or assignee must ensure the enrollee incurs no greater cost than the median
contracted rate and may not balance bill or otherwise attempt to collect from the
enrollee more than the determined amount; and

* the carrier must treat any cost-sharing amounts paid by the enrollee for a non-
participating behavioral health emergency services provider's services in the same
manner as cost-sharing for in-network services.

Payments by Carriers.

Payment for services covered by the balance billing prohibitions, except for emergency
services provided by behavioral health emergency services providers, is subject to the
federal NSA and the implementing regulations. However, until July 1, 2023, or alater date
determined by the Insurance Commissioner (Commissioner), the allowed amount paid to a
non-participating provider for health care services subject to the balance billing
prohibitions, except air ambulance and emergency services provided by behavioral health
emergency services providers, must be a commercially reasonable amount based on the
same or similar service provided in asimilar geographic region. Claims must be paid to the
provider within 30 days. If the provider disputes the carrier's offer, the parties have 30 days
to negotiate in good faith and if the parties fail to agree to acommercially reasonable
amount, the dispute must be resolved under the state's arbitration process or federal
independent dispute resolution process as applicable. These payment provisions apply to
emergency services provided to behavioral health emergency services providers and
continue to apply after July 1, 2023.
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Carriers must make available through a means generally used by a provider or facility to
verify enrollee eligibility, whether the enrollee's health plan is subject to the requirements of
the balance billing chapter or the NSA.

Dispute Resolution under the State Arbitration Process.

Until July 1, 2023, or alater date determined by the Commissioner, the state's arbitration
process applies to non-participating provider or facility payments and disputes between
carriers and facilities and providers for services subject to the balance billing prohibitions
except air ambulance services. If the federal independent dispute resolution process is not
available to the state for disputes regarding behavioral health emergency services providers,
the state's arbitration process will continue to apply beyond July 1, 2023.

The state's arbitration process is modified to include the following:

* If the parties agree on an out-of-network rate after providing arbitration initiation
notice to the Commissioner, but before the arbitrator has made a decision, the amount
agreed to will be treated as the out-of-network rate for the service and the initiating
party must provide notice to the Commissioner and arbitrator within three business
days of the agreement.

» Each party (rather than only the initiating party) must include with their written
submission to the arbitrator their evidence and methodology for asserting the
proposed amount is or is not commercially reasonable.

» The arhitrator's decision must include an explanation of the elements of the parties
submissions the arbitrator relied on to make their decision and why those factors were
relevant.

» The Commissioner is authorized to establish allowable arbitrator fee ranges or afee
schedule.

» Thedecision of the arbitrator isfinal, binding on the parties, and not subject to
judicial review.

Multiple claims may be addressed in asingle arbitration if the claims:
* involveidentical carriers and provider parties;
* involve claims with the same procedural code or comparable code under a different
procedural code system; and
* occur within the same 30-business day period.

Dispute Resolution under the Federal Process.

Beginning July 1, 2023, or alater date determined by the Commissioner, services subject to
the balance billing prohibitions, except air ambulance (and emergency services provided by
behavioral health emergency services providersif the processis not available for these
services), are subject to the independent dispute resolution process established under the
NSA and itsimplementing regulations in effect on July 1, 2023, or alater date determined
by the Commissioner. If acertified independent dispute resolution entity determines that
the federal process does not apply to a dispute, a party may initiate arbitration under the
state's arbitration process:
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 without completing good faith negotiation as required by the state's balance billing
requirements if the federal open negotiation period was compl eted; and

* by providing notice to the Commissioner and non-initiating party within 10 days
following the notice from the certified independent dispute resolution entity.

Air ambulance services are only subject to the federal independent dispute resolution
process.

Notification Requirements.

The standard template language the Commissioner must develop to notify consumers of
their rightsis modified so that template language must notify customers of their rights under
the balancing billing chapter, the NSA, and its implementing federal regulations.
Requirements for hospitals and ambulatory surgical facilities to posts notices and lists of
their carrier health plan networks on the facility's website are applied to behavioral health
emergency services providers.

Enforcement.

The Commissioner is authorized to enforce the provisions of the NSA and implementing
federal regulations that are applicable to or regulate the conduct of carriersissuing health
plans or grandfathered health plans to residents in Washington beginning January 1, 2022.
The Commissioner may also impose acivil penalty not to exceed $100 for each day for
each individual for failure to comply with the NSA provisions.

The enforcement provisions that apply to health care providers and facilities are applied to
behavioral health emergency services providers.

Network Adeguacy and Alternate Access Delivery Requests.

When determining the adequacy of a health carrier's provider network, the Commissioner
must review the carrier's network to determine whether the network includes a sufficient
number of contracted providers practicing at the same facilities with which the carrier has
contracted for the network to reasonably ensure enrollees have in-network access for
covered benefits delivered at the facilities.

When determining the adequacy of a proposed provider network or the ongoing adequacy
of an in-force provider network, the Commissioner may allow a carrier to submit an
alternate access delivery request (AADR). In order to submit an AADR, acarrier must:
 ensure that enrollees will not bear any greater cost of receiving services under the
AADR than if the provider or facility was contracted with the carrier or make other
arrangements acceptable to the Commissioner;
 provide substantial evidence of good faith efforts on its part to contract with providers
or facilities;
» demonstrate that there is not an available provider or facility with which the carrier
can contract to meet the network access standards; and
* notify out-of-network providers and facilities that deliver services referenced in an
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AADR within five days of submitting the AADR to the Commissioner.

A carrier may not treat payment of non-participating providers or facilities for services for
which balance billing is prohibited as a means to satisfy network access standards, unless
the following conditions are met:

* if acarrier isunable to obtain to contract with a provider or facility delivering
services addressed in an AADR, the carrier may ask the Commissioner to amend the
AADR if the request occurs at |east three months after the effective date of the
AADR and the carrier demonstrates substantial evidence of good faith efforts to
contract during that three-month time period;

* if the carrier has demonstrated substantial evidence of good faith efforts to contract,
the Commissioner must alow acarrier to use the modified state's dispute resolution
process described below to determine the amount that will be paid to providers or
facilities for services referenced in the AADR; and

 oncethe carrier notifies a provider or facility of the AADR request, acarrier is not
responsible for reimbursing a provider's or facility's charges in excess of the amount
charged by the provider or facility for the same or similar service at the time the
notification was provided.

For dispute resolution proceedings initiated for services referenced in an AADR, the
following modifications are made to the state's balance billing arbitration process:

* theissue before the arbitrator is the commercially reasonable payment for services
addressed in the AADR rather than the commercially reasonable rate for single or
multiple claims;

* the arbitrator must issue a decision related to whether the payment for the applicable
services should be made at the final offer amount of the carrier or the provider or
facility;

* the arbitrator's decision is final and binding on the parties for services rendered to the
enrollees from the effective date of the amended AADR to either the expiration date
of the AADR or once a provider contract and provider compensation agreement are
executed between the parties, whichever occursfirst; and

 from the effective date of the amended AADR to the issuance of the arbitrator's
decision, the allowed amount to be paid to providers or facilities for services
addressed in the AADR must be acommercially reasonable amount.

Beginning January 1, 2023, when determining the adequacy of a proposed provider network
or the ongoing adequacy of an in-force provider network, the Commissioner must require
the carrier include a sufficient number of contracted behavioral health emergency services
providers.

All-Payer Claims Database Data Set.

Until December 31, 2030, the Office of the Insurance Commissioner (OIC) must contract
with the agency responsible for administration of the All-Payer Claims Database or other
organizations biennially beginning in 2022, for an analysis of commercial health plan
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claims data to assess the impact of the balance billing provisions or the NSA have had or
may have had on payments to participating and non-participating providers and facilities
and on the volume and percentage of claims that are provided by participating compared to
non-participating providers. The analysis may include self-funded group data to the extent
available within appropriated funds and the analysis must be published on the OIC website.
The first analysis must compare 2019 claims data to the most recent full year's claims data.

Ground Ambulance.

On or before October 1, 2023, the Commissioner, in collaboration with the Health Care
Authority and Department of Health, must submit a report and any recommendations to the
appropriate legislative committees detailing how balance billing for ground ambulance
services can be prevented and if ground ambulance services should be subject to the balance
billing restrictions.

Review by an Independent Review Organization.

An enrolleeis permitted to seek review by a certified independent review organization of a
health carrier's adverse determinations made under the balance billing prohibitions, the
enrollee's obligations to pay under the balance billing chapter, and the NSA and its
implementing federal regulations.

Miscellaneous.

References to "out-of -network” are changed to "non-participating.” Referencesto "surgical
and ancillary services' are replaced with "emergency medicine, anesthesiology, pathology,
radiology, neonatology, surgery, hospitalist, intensivist, and diagnostic services, including
radiology and laboratory services." The stated intent of the balancing billing act isto aign
Washington state law with the federal balance billing prohibitions and transparency
protections of the NSA and itsimplementing federal regulations while maintaining
provisions of the balancing billing chapter that provide greater protection from consumers.

The Commissioner is authorized to adopt rules or incorporate by reference without material
change federal regulations adopted on or after the effective date of the bill.

If any provision of the act or its application to any person or circumstance is held invalid,
the remainder of the act or the application of the provision to other persons or circumstances
is not affected.

Appropriation: None.

Fiscal Note: Available. New fiscal note requested on March 6, 2022.

Effective Date: The bill contains an emergency clause and takes effect immediately.

Staff Summary of Public Testimony (Health Care & Wellness):
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(In support) It is very difficult to knit the federal No Surprises Act (NSA) and the state's
Balance Billing Protection Act (BBPA) together. While the state applauds the federal
government prohibiting balancing billing, particularly for self-funded plans, having these
the two laws applying to the same visit creates confusion for consumers and insurers.
Thankfully the federal law has granted states significant flexibility in how to establish these
requirements. Thisbill incorporates a number of protections included in the federal law,
while also retaining some state protections like the prohibition on asking a patient to waive
the balance billing protections. It also retains the state's resolution process for at |east
another year until we have a better idea of the federal process.

This bill ensures that patients do not face barriers from dual regulatory schemes. Because
the state and federal laws overlap, there is concern that it would confuse patients. This bill
protects patients by prohibiting providers from asking patients to waive their rights, while
also incorporating a number of valuable provisions found in the federal NSA. It also helps
patients know their rights and helpsfill in gaps, like those found in behavioral health. The
Legidlature should fill the other gapsin this bill by applying protections to urgent care
centers and ground ambul ances.

Washington took a strong step in 2019 in establishing the BBPA, and this bill expands those
protections and includes crucial improvements to health patients avoid surprise bills.
Surprise billing raises prices for everyone. About 1 in 5 emergency visit includes at |east
one balance bill. Thishill protects patients and drives down the cost for everyone.

(Opposed) None.

(Other) The Office of the Insurance Commissioner has done areally good job trying to
align the state and federal statutes and has engaged stakehol ders throughout the process. It
iscritical that the state and federal balance billing laws are aligned to eliminate confusion
for consumers and this bill goes along way to do this.

However, there are some concerns about the structure and timing of how the behavioral
health pieces are included in the definition of emergency services, which implicates
network access standards. Adding the behavioral health services to the definition of
emergency services has wide sweeping implications for health plans. What constitutes an
emergency serviceisfederally defined and well understood, and by expanding the
definition in only state law, the state may be creating services for which they need to defray
the costs. The behavioral health services should be removed to the definition of emergency
services and moved to the balance billing prohibitions.

This bill could upset the balance that the Legislature struck after many years of negotiation
for the BBPA. Thishbill may create a path for providers to gain accessto billed charges and
creates a strong incentive for providers to remain out-of-network. The federal Cares Act
had an unintended consequence requiring carriers to pay thelist price for COVID-19 tests,
which some providers have abused.
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The payment and arbitration provisionsin the NSA are significantly weaker than those
found in the BBPA and may impact network adequacy. There are still lawsuits pending on
the federal dispute process, and the switch to this system should be pushed out far enough
so that we can see how the federal system functions and allow the Legislature an
opportunity to address the issue next year.

The state's BBPA is afeat and so many years of work went into crafting that law that
protects consumers and encourages plans and providersto contract. There are concerns
about network adequacy and section 18. The law should still cover Alternate Access
Delivery Requests arrangements. There needs to be more language strengthening the
network adequacy requirements. Over the years, providers have expressed concerns that
balance billing would be used to cancel contracting between providers and carriers.

Staff Summary of Public Testimony (Appropriations):

(In support) This bill is complicated because it attempts to reconcile two different laws that
apply to the same episode of care. This prevents a person from going into an emergency
room with state law governing their care until they are stabilized, and then federal law
taking over once the person is stabilized. Thisis designed to bring the two laws together
while preserving the base consumer protections that the L egislature unanimously included
when it passed the BBPA in 2019.

(Opposed) The BBPA is complicated. It helps protect patients from unexpected bills, which
isgood; but it also reduces incentives for insurance carriers to contract with physicians,
which isbad. For the latter, there has been concerns that the BBPA would change health
carrier behavior, which it has. Health carriers are demanding rate reductions from
physicians or refusing to negotiate all together. Health carriers are testing the boundaries of
their obligations under state law to contract with afull network of providersin the
community. In the current form, this bill moves the fences for them.

(Other) This achieves the complicated task of harmonizing state and federal law. However,
there are concerns about the network adequacy portion of the legislation. The
circumstances where the No Surprises Act and BBPA are contemplated or should be used,
need to be clearly defined. If the processis not clear, billed charges will have to be paid to
providers which will raise costs for health plans, including costs for those administering
state programs.

Persons Testifying (Health Care & Wellness): (In support) Representative Eileen Cody,
prime sponsor; Sam Hatzenbeler, Economic Opportunity Institute; Sara Kofman, Leukemia
and Lymphoma Society and Patient Coalition of Washington; Jane Beyer, Office of the
Insurance Commissioner; Emily Brice, Northwest Health Law Advocates; Robert Wardell;
and Mike Battis, Washington Ambulance Association.
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(Other) Steve Wright, Washington Fire Chiefs; Andrew Busz, Washington State Hospital
Association; Chris Bandoli, Association of Washington Healthcare Plans; Jane Douthit,
Regence BlueShield; Gary Strannigan, Premera Blue Cross; Amber Ulvenes, Kaiser
Permanente; Vicki Christophersen, MEDNAX Pediatrix; Sean Graham, Washington State
Medical Association; and Amy Brackenbury, Washington State Society of
Anesthesiologists.

Persons Testifying (Appropriations): (In support) Jane Beyer, Office of the Insurance
Commissioner.

(Opposed) Sean Graham, Washington State Medical Association.

(Other) Chris Bandoli, Association of Washington Healthcare Plans.
Persons Signed In To Testify But Not Testifying (Health Care & Wellness): None.

Persons Signed In To Testify But Not Testifying (Appropriations): None.
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